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PROCEDURAL HISTORY

1.  OnJanuary 8, 1999, Condrilla Washington Wilson (Wilson) filed it in the Circuit County of

Claborne County (trid court) againgt Generd Moators Acoeptance Corporaion (GMAC), Constrilla

Washington Wilson v. General Motors Acceptance Corp., CauseNo. 99-0002. Thesuit dleged

wrongful repossession, converson and tortious breach of contract regarding 21995 Ford Mustang which

hed been purchased by Wilson'shusband, JamesE. Wilson (James), and financed by GMAC. Wilsonwas



not aparty to the purchase contract for the Ford Mugtang with GMAC. GMAC removed the caseto the
United States Didtrict Court of Southern Didtrict of Missssippi, Western Divison (federd court), Civil
Action No. 5:99-CV-83WS, arguing that Wilson refused to admit in admissions propounded by GMAC
thet she would not seek damages in excess of the minimum federd jurisdictiond amount of $75,000 for
divergty of citizenship cases and that her dam did not exceed $75,000. Wilson's complaint aso
demanded ajudgment againg GMAC in the amount of $75,000, and any other rdlief which the court or
jury deemed just and gppropriate. On Wilson's motion to remand, United States Didrict Judge Henry T.
Wingate remanded the case to circuit court based on Wilson providing an affidavit gating thet she would
not seek dameagesin excess of $75,000 in the lawsuit.

2. OnJduly 24, 2000, Wilson filed a separate suit for wrongful repossesson and converson in the
Circuit Court of Claiborne County againgt American Lenders Service Company of Jackson, Missssppi,
Inc. (American Lenders), Constrilla Washington Wilson v. American Lenders Service
Company of Jackson, Mississippi, Inc., Cause No. 2000-159. American Lenders was the
repossession company used by GMAC.

18.  GMAC again removed the action to federd court based on Wilson's deposition testimony thet "in
her head" the casewasworth $80,000, but she acknowledged that she signed the affidavit for $75,000 and
ought only $75,000. In Civil Action No. 5:00-CV-317LN United States Didtrict Judge Tom S. Lee
remanded the case back to drcuit court based on Wilson's acknowledgment in her affidavit that she did
not seek in excess of $75,000 against GMAC.

4. OnWilson'smation thetrid court consolideted the cases againg GMAC and American Lenders
and set the consolidated casefor trid. On Jenuary 17, 2002, thejury returned itsverdict agains GMAC

"quilty of breach of contract” and "guilty of conversgon’ assessng compensatory damages agang GMAC



in the amount of $2,500,000. The jury returned its verdict againg American Lendersfinding it “quilty of
breach of the peace’ and assessing compensatory damages in the amount of $1,000,000. Thetrid court
immediately reduced the verdict againsg GMAC to $75,000 consgtent with Wilson's afidavit and
entered itsfind judgment on March 7, 2002
%.  Wilsonfiledamoationto dter or amend thefind judgment. Wilson argued thetrid court should not
have reduced the judgment againgt GMAC to $75,000. Wilson contended that "seek” and "recover” are
very different terms, thereby, nat precluding her from recovering the jury award of $2,500,000 despite her
affidavit to not seek in excess of $75,000 againgt GMAC. Thetrid court denied Wilson's maotion.
6.  Thetrid court granted American Lenders and GMAC'smoationfor INOV, andit denied GMAC's
mation for mistrid.? Thetria court set asde the $1,000,000 jury verdict against American Lenders and
the $75,000 judgment againg GMAC.2 Thetrid court stated:

Thereweretwojury verdictsinthiscase. Oneagaing Defendant, GMAC, for $2.5miillion

dallars, whichwas reduced to $75,000.00, as per the agreement that Plaintiff would not

seek more than $75,000 and one againgt Defendant, American Lender, for $1 million

dollars. This Court must look at the facts of the individua caseto seeif thefadsriseto

the leve to provide a basis where upon the Court could assume that ether of the

Defendant's actions were o outrageous or the type to evoke revulson, thereby dlowing

the Rantiff to not have to put forth evidence of her mentd anguidhdidress againg both

Defendants The Court mugt aso look to seeif the repossesson waas done in a manner

thet would condtitute a breach of the peace or converson. The lagt thing thet the Court

must decide is if reasonable men could have differed whether there was a breach of
contract. Thefacts here are that the Plaintiff's car was repossessed dlegedly without her

! Thetrid court stated in its memorandum opinion that "Defendant, GMAC, did not give a jury
ingruction on capping damages a $75,000.00 due to the agreement that the Plaintiff was not seeking
damages in excess of $75,000.00."

2 Apparently, GMAC contended that Wilson knew one of the jurors. The trid court denied
GMAC's podgt-trid motion for migtrid. However, the trid court diminated the entire judgment against
GMAC and American Lenders on other grounds.

3 Thetria court had previously reduced the $2,500,000 jury verdict against GMAC to $75,000.
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goprovd, previousto this she had asked for and was granted an extenson payment, after
the repossession there is confuson astoif shetold GMAC that it was ok to kegp thecar.
Hantff did not put on any evidencethat the repossesson by American Lenderswasdone
in a manner incongagtent with the datute, or that they breached the peace. Thereisno
confusion that GMAC was tald by different people, one being the Flaintiff's previous
attorney, who swore out an fidavit AND tedtified thet the Rlantiff told imtotdl GMAC
to keep the car and send her arefund, the others being the relatives of the deceased that
were liged on the Mugtang's finandid paperwork, to keep the car. The evidence dso
shows that after the Mustang was repossessad, the Plaintiff cashed an extenson payment
refund check sant to the Raintiff by GMAC. Asto Plantiff'sdam of breach of contract,
by cashing the extenson payment refund check, Rlantiff was put back in as good of a
podition, or possible a better one, then she would have been had the contract not been
formed. Plantiff faled to put on evidence to support punitive damages for breach of
contract Snceshedid not show that Defendant'sactionswereintentiona and so egregious
asto descend to alevd of anindividud tort.” The only evidence thet the Plaintiff put on
concerning mentd distress was her comments that she lost deep, was upset, and had
nightmeares about the repossession. Plaintiff faled to put forth any credible evidence thet
the repossesson was done in amanner that would be consdered a breach of the peece,
nor was there any evidence put forth thet the Rlaintiff was threstened by the Defendart,
American Lenders Sarvice Company of Jackson. Since there is nat any evidence that
would support an unbiasad jury finding of pest, present, and/or future emotion distressor
breach of peace, conversgon, breach of contract, or punitive dameges for breach of
contract, a Judgment Notwithgtanding the Verdict should be granted on behdf of the
Defendants, GMAC and American Lenders

FACTS

7. OnOctober 31, 1995, James purchased a1995 Ford M ustang which hefinanced through GMAC.
Only Jamess name gppeared on the GMAC purchase agreement. At thetime of the purchase, Jamesweas
not married. Wilson did not marry James until June 7, 1997. Wilson's name did not gopear on any of the
GMAC papawork. James hed liged his Sdter, Patricia Wilson (Patricid), and his parents, Archie and
Tarisha Wilson, as contact persons

T18. On November 20, 1997, James died in an automobile accident nat involving the Mudang.
Falowing Jamessdeeth, hissger, Patricia, and hismother contacted GMAC on December 2, 1997, and

December 31, 1997, to have GMAC pick up the Mugang. On December 2, 1997, Jamess maother



informed GMAC that James hed been killed in an automobile accident and that it should pick up the
Mugtang. On December 31, 1997, Patricia informed GMAC that James wes killed in an automobile
accident on November 20, 1997, thet hiswife could not afford the payments, and that is should pick up
the Mugang.* Pdtriciaprovided directionsto pick up the Mugtang.

9.  On December 11, 1997, JB. Brown (Brown), collection supervisor for GMAC, requested
permisson to issue a request for repossesson based on the telephone cdl from Patricia that Jamess
grifriend was driving the Mugtang without a driver's license> GMAC supervisor, Pat Reed (Reed),
authorized the repossesson on Jenuary 5, 1998, and she authorized American Lenders to perform the
repOSSESs ON.

110.  Wilson contacted GMAC in mid-December 1997, requesting an extenson on Jamess account.
GMAC agreed to the extendon, and Wilson paid GMAC viamoney order dated December 12, 1997, for
the extenson agreement on Jamessaccount. The Mustang paymentswere due on the 10th of eech month
and hed not been paid for November and December of 1997.°

1.  On January 6, 1998, Wilson purchased a new 1998 Saturn SL2 vehicle from Herrin-Gear

Autoplex in Jackson, Missssppi.” Wilson purchased the Saturn with her sigter, Hedrick.  Monthly

* Therecord reflectsthat Patriciaaso represented to GMAC and American Lendersthat Wilson
was Jamess "girlfriend,” not hiswife.

®> The record demondtrates that James's family contested the vaidity of his marriage to Wilson in
other proceedings. Jamess family even sought to have the marriage annulled.

® The written extension agreament in the account name of "James E. Wilson" contained in the
record is dated January 9, 1998, extending payments until March 10, 1998. However, the Mustang was
repossessed before the written extension agreement was drafted. The Mustang was repossessed on
January 8, 1998.

" Wilson used her maiden name, Washington, on the paperwork purchasing the Saturn.
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payments on the Saturn were $320 per month as oppased to the $600.42 per month payments on the
1995 Mustang which had a baance of approximately $19,578.188 Hedrick testified thet she helped
Wilsonpurchasethe Saturn. Hedrick'sinvolvement in the purchase of the Saturn for Wilson was because
her credit Satus was necessary in order to finance the Saturn. Hedrick tedtified that she helped Wilson
purchase the Saturn because shewas in afinendd chdlenge and did not have the money to pay for the
Mustang.

112. GMAC hed furnished American Lenderswith documentation requesting repossesson of apurple
1995 Ford Mugtang, vin # 1FALP427955F161881. Petricia was listed as the person to contact for
directions. On January 8, 1998, American Lenders repossession agent, Clayton Gay (Gay), contacted
Patridafor directionsto her home. Gay followed Pariciato Wilson'shome. Thetwo repossession agents
waited until Wilson returned home to repossess the Mustang. Wilson was driving the new Satun.

113.  On Jmuary 9, 1998, Wilson telephoned Reed.  According to Reed's written acoount of the
conversation, Wilson sated that she was getting a chegper car and could nat afford the payments on the
Mustang. Sheinformed Read to kegp theMustang. Reed told Wilson that Patriciacalled them identifying
hersdf as Jamess guardianand requesting that GMAC pick up the Mugtang. Wilson verified to Reed thet
Petriciawas Jamess guardian and that she did not want the car.

14.  Brown's memorandum dated January 9, 1998, provides that Wilson's atorney, Sm Clarence
Dulaney (Dulaney), from Port Gibson, telephoned GMAC. Dulaney initidly told Brown theat Wilson'scar
hed been picked up and shewanted it back. Brown informed Dulaney that Wilson had just cdled GMAC

and told them to keep the car. Dulaney conferred with Wilson who was in his office and dated thet she

8 The written extension agreement dated January 9, 1998, lists the monthly payments on the
Mustang as $502.74 per month with remaining payments totaling $19,578.18.
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did not want to kegp the car. Wilson requested a refund of her $326.17 extenson payment. GMAC
mailed the refund to Wilson via certified mail. Wilson cashed the full refund of the $326.17 extendon
paymert.

715.  Dulaney provided an affidavit that on January 9, 1998, that he met with Wilson regarding the
repossessonof Jamesscar. Dulaney dso tedtified a trid to the sameinformation provided in hisafidavit.
Dulaney dated that he wasinitidly under the impression that Wilson wanted the car back. While Wilson
wasin hisoffice, he caled GMAC. The GMAC agent informed Dulaney thet Wilson hed cdled GMAC
and told them to keep the car. Wilson confirmed to Dulaney thet was true and stated that she could not
aford the car. Dulaney then informed GMAC that was correct, and hetold GMAC that Wilson did not
want the car. Dulaney requested arefund of the extenson agreament payment.

116. In Reed's dfidavit, she sated that on January 9, 1998, Wilson tdephoned regarding the
repossessed car. Wilson informed Reed that GMAC could keegp the car and that she could not afford it.
Read gated thet she informed Wilson thet they picked up the car based on information by Patrida who
identified hersdf as Jamess guardian. Wilson veified that Patriciawas Jamess guardian.

717. Brown'safidavit provided that he had spoken to Wilson's atorney, Dulaney, on January 9, 1998,
regarding the repossessad 1995 Mudtang. After Dulaney conferred with Wilson, he stated thet Wilsondid
not want to keep the car. Wilson requested arefund of the $326.17 extenson payment. A check was
issued and mailed to Wilson.

118. GMAC st aletter dated January 12, 1998, to the Edtate of James E. Wilson, regarding the
repossessed car.® Theleter provided that the vehide would be hdd by American Lenders until January

23, 1998, after which it would be sold if not redeemed.

® The address on the letter is the same address that also appeared on Wilson's driver's license.

7



119.  The Mustang was not redeemed and was sold for $7,250. The Mustang had a $19,578.18
obligation at thetime of the sde.
120.  Wilson now gppedsraising the falowing assgnment of erors

l. Whether the trial court erred in granting GMAC's motion for
JNOV.

Il. Whether the trial court erred in granting American Lenders
motion for JNOV.

[1l.  Whether thetrial court erred in denying Wilson'smotion to alter
or amend thejudgment.

IV.  Whether the trial court erred in not submitting the issue of
punitive damagestothejury.

DISCUSSI ON
JNOV Standard of Review

121. Issuesl and i reguire usto examinethetrid court'sdecison to grant INOV on behdf of GMAC
and American Lenders. Therefore, areview of the sandard of review ishdpful before examination of trid
court'sdecison. A motion for INOV made under the procedurd vehideof M.R.C.P. 50 (b), requiresthe
trid court to test the legd aufficiency of the evidence supporting the verdict, not theweight of the evidence.
Tharp v. Bunge Corp., 641 S0.2d 20, 23 (Miss. 1994). See M.R.C.P.50 (b). Inordertoruleona
moationfor INOV, thetrid court isrequired to congder the evidencein thelight mogt favorableto the non-
moving party, giving thet party the bendfit of al favorable inferences that reasonably may be drawvn
therefrom. Corley v. Evans, 835 S0.2d 30, 36 (Miss. 2003) (quoting Goodwin v. Derryberry Co.,
553 S0.2d 40, 42 (Miss. 1989)).

122.  "If thefacts S0 conddered point so overwhemingly in favor of the gppdlant that reasonable men

could not have arrived a a contrary verdict, we arerequired to reverseand render.” Corley, 835 So.2d



a 37. Seealso Steelev. Inn of Vicksburg, Inc., 697 So.2d 373, 376 (Miss. 1997); Bankston v.
PassRoad TireCitr., Inc., 611 So.2d 998, 1003 (Miss. 1992); McMillanv. King, 557 S0.2d 519,
522 (Miss 1990). Furthermore, whentheplaintiff failsto etablish aprimafade case showing thedements
of the cause of action, INOV is proper. Bankston, 611 So.2d at 1001.
123. "Ontheother hand, if thereissubgtantia evidencein support of theverdict, thet is, evidenceof such
qudity and weaght that reesonable and fair minded jurorsin the exerdse of impartid judgment might have
reeched different condusions affirmanceisrequired.” Corley, 835 So.2d a 37. See also McMillan,
557 So.2d at 522.
124. Inreviewingadrcuit court decigon onamoation for INOV, this Court does not defer to the circuit
court's decigon but rather reviews the matter de novo. Northern Elec. Co. v. Phillips, 660 So.2d
1278, 1281 (Miss. 1995).
I. GMAC'sMotion for INOV
125. This Court finds the trid court properly granted GMAC's motion for INOV sdtting asde the
$75,000 verdict agangt GMAC dueto thelack of evidence presented by Wilson to support recoverable
damages™®
A. Emotional Distress
1. Ordinary Negligence
126. Wilson's complant for damages was based on a daim of emationa distress which conssed
primaily of loss of degp. Wilson neither sought nor recaived any medica trestment or professond

oounsding regarding her dleged emaotiond didress. In Wilson's testimony & trid when asked how the

10 Thetrial court immediately reduced the $2,500,000 jury verdict to $75,000.
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repossession afected her emationdly, she dated "I cant degp or anything from thinking about whet
occurred thet night, everything thet happened.” Wilson dso stated that she hed "'my pastor, my copastor
pray withme"

127. "Mentd anguishisanebulous concept and requires substantia proof for recovery.” Morrison
v. Means, 680 So.2d 803, 805 (Miss. 1996). This Court goplies the same sandard for menta anguish
and intentiond infliction of emoationd disress Leaf River Forest Prods., Inc. v. Ferguson, 662
S0.2d 648, 659 (Miss. 1995) (gpplying Sears, Roebuck & Co. v. Devers, 405 So.2d 898 (Miss.
1981)). The Court usesthe wordsinterchangegbly. Morrison, 680 So.2d a 805, n.1. In assating a
damfor menta anguish, whether asaresult of Smple negligence or intentiond, theemationd disressmust
be proved to be a reasonadly foreseegble result of the defendant's conduct. Adams v. U.S.
Homecrafters, Inc., 744 So.2d 736, 743 (Miss. 1999).

128. InAmerican Bankers' Ins. Co. of Fla. v. Wells, 819 So.2d 1196, 1208 (Miss. 2001), we

noted:

We have uaudly followed the mgority view thet, in order to recover for mentd anguish
unaccompanied by demondrable physica or menta injury, the defendant's conduct must
be mdidous intentiond, willful, wanton, grosdy cardess indifferent or reckless
Mississippi Valley Gas Co. v. Estate of Walker, 725 So.2d 139, 148 (Miss.
1998); Morrison v. Means, 680 So.2d 803, 806 (Miss. 1996). In these cases where
the defendant's conduct rises only to the leve of ordinary negligence, the plaintiff must
prove some sort of injury or demongrable harm, whether it be physicd or mentd, and thet
harmmust have been reasonably foreseedble to the defendant. Walker, 725 So.2d at
148; Morrison, 680 So.2d a 805n. 1.

In ancther line of cases we have demondrated an intent to "rdax” the sandard of
proof in emationd digtress cases and fallow the minority view that aplaintiff may recover
for emationd digress and mental anguish proximatdy resuiting from ordinary negligence,
provided only thet the injury was reasonably foreseegble by the defendant. Southwest
Miss. Reg'l Med. Ctr. v. Lawrence, 684 So.2d 1257, 1269 (Miss. 1996);
Universal Lifelns. Co. v. Veadley, 610 So.2d 290, 295 (Miss. 1992); Strickland
v. Rossini, 589 S0.2d 1268, 1275 (Miss 1991). Even in this more permissve line of
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cases we have required a heavy burden of proof in order to establish aright to recover
emotiond disiress damages

129.  We conduded that "aplaintiff therefore may not recover emationd distressdamagesresulting from
ordinary negligencewithout proving somesort of physica manifestation of injury or demondrable physca

harm." American Bankers', 819 So.2d at 1209. Seelll. Cent. R.R. v. Hawkins, 830 So.2d 1162,

1174 (Miss 2002) (quoting Summersex rel. Dawson v. St. Andrew's Episcopal Sch., Inc., 759
So.2d 1203, 1211 (Miss 2000) (wherethereis ordinary garden variety negligence, there mug be some

demondretive harm)).

130. InMorrison, likeinthe case sub judice, the testimony established that Meanslog degp over the
inddent in which he fdt that hewaswronged. Morrison, 680 So.2d a 807. The Court Sated that the
tegimony asto the loss of degp was not enough evidence to support averdict of $3,543.20 in damages
for mentd anguish. 1d.

131. Furthermore ascatedinMorrison, theCourtinStrickland v. Rossini, 589 So.2d 1268, 1275-

76 (Miss 1991), stated that "very depressed ... [and] very upset over dl thisand emotiond ... [and] not

ableto demp," wasinaufficient to sudain an awvard of dameges for mentd anguish.

132. InAdams, 744 So.2d at 744, the Court again addressed thisissue finding thet " Adamss vague
tesimony about loss of degp and worry caused by the drainage problem was insufficent to support an
ingructionor an award of damagesfor emationd didress” The Court in Adams rdlied uponitsholdings
inMorrison and Strickland. 1d.

133.  Therefore, basad onthisCourt'sprevailing caselaw, wefind thet Wilson'sevidencewasinaufficient

to support adam for emationd digressfor ordinary negligence.

2. Outrageous Conduct
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134. "The dandard for mentd anguishisdusve” Summersex rel. Dawson, 759 So.2d a 1211.
Recovery for menta anguish can be dlowable when there is nat physcd injury, where the defendant's
conduct is outrageous or “evokes outrage or revuldon.” |d. "The dandard is whether the defendant's
behaviorismdidous intentiond, willful, wanton, grosdy cardess, indifferent or reckless” Ferguson, 662
S0.2d at 659.

135. InGamblev. Dollar General Corp., 852 S0.2d 5, 11 (Miss. 2003), this Court recently stated

thet:

'If there is outrageous conduct, no injury is reguired for the recovery of infliction of
emotiond digress or mentd anguish.” Means, 680 So.2d & 806 (diting Leaf River
Prods. Inc. v. Ferguson, 662 So.2d 648, 659 (Miss. 1995)). The plaintiff does nat
have to present further proof of injury. The naure of the act itsdf, rather than the
seriousness of the consegquences, can judify an award for compensatory damages.
Devers, 405 So.2d at 902.

136. Intheindant case, thetrid court determined that the proof did not gpproach thelevd of extreme

or "outrageous' conduct required to support or sustain an award of damages for emotiond distress.

Inthe case sub judice, the Plantiff arguesthat she doesnot haveto provethat she suffered
a demondrable phydca injury to recover for emotiond disress  However, when this
Court looksto the line of cases dited herein from the Mississppi Supreme Court and the
Missssppi Court of Appedls, this Court can see that unless the facts show that a@ther
Defendant's conduct was outrageous, evoked revulson, done intentiondly with a
reasonably foreseegble result, and done for the purpose of causng hardship, adam for
emoationd digresscannat recover. Theevidencein thiscaseisin contradiction concerning
whether the Rlaintiff told the Defendantsthat they could kegp the Mustang, however, there
are omefadtsthat are not in contradiction. Those induded the fact thet the Plantiff did
not put on any evidence of any economic harm suffered, actualy the evidence showsthat
sherecaved arefund of the extengon payment she mede, the fact that GMAC wastold
by both the mother and Sster of deceased, who were both on GMAC's origind
paperwork concerning the vehide, and the Plantiff'sorigind atorney, Mr. Sm Dulaney,
that GMAC wasto kegptheMugtang. Thereisnot evidencethat Defendantsdid anything
intentionally with aforeseegbleresult of harmto the Rlantiff. Thereisnot evidencethat the
Defendants did anything that would be seen as extreme or outrageous. And except for
Pantiff's compliant that she lost deep, was upset and had bad dreams, there is not
evidence that would support a judgment for emotiond disress. Under Gambl e,
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Morrison, and American Bankers, this Court holds that a judgment for emationd

didress cannot rest upon just those things. GMAC wastold to repossessthe car by the

deceased'ssgter and mother. GMAC wasthen told to keep the car by Plaintiff's origind

attorney and send arefund check for the extengon payment, which Plaintiff cashed. None

of GMAC's actions can be seen as "extreme or outrageous.”
We agree.
137. Ascorrectly determined by the trid court, the record does not support recovery againg GMAC
on Wilson's complaint of emationd disress We find thet the issueiswithout merit.

B. Tortious Breach of Contract
38. Wilson dleged that GMAC committed a tortious breach of contract when it repossessed the
Mustang.
139. InTheobaldv. Nosser, 752 So.2d 1036, 1042 (Miss. 1999) (quotingL eard v. Breland, 514
S0.2d 778, 782 (Miss. 1987)), is Court sated that "[t]he Court's purpose in establishing a measure of
damegesfor abreach of contract isto put theinjured party in the position where she would have been but
for the breech.” However, this Court has never contemplated that an injured party be placed in a better
position than she would have been had the contract been paformed. Polk v. Sexton, 613 So.2d 841,
844 (Miss. 1993).
140. Furthermore, in order to condtitute tortious breach of contract as dleged by Wilson, some
intentional wrong, insult, abuse, or negligence S0 gross as to conditute an independent tort must exig.
Southern Natural Gas Co. v. Fritz, 523 So.2d 12, 19-20 (Miss. 1987).
141, Inthecasesubjudice thetrid court hed:
Under Mississppi [clontract law, "one injured by abreach of contract is entitled
to just and adequate compensation and no more” McDaniel Bros. Congt. Co. v.

Jordy, 195 So.2d 922, 925 (Miss, (9¢) 1967). In McDaniel Bros., the Court went
onto hold:
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The fundamentd principle of the law of damages is compensation for

injuriessugtained. Oneinjured by abreach of contract isentitled to ajust

and adequate compensation and no more. The law will nat put imina

better postion than he would be in had the wrong not been done or the

contract not been broken." ([gJuoting 22 Am.Jur.2d Damages s 13

(1965)). McDaniel Bros,, at 925.

InPolk v. Sexton, 613 So.2d 841, 844 (Miss,, (3¢) 1993), the Court held:
[W]hen a person has been injured by breech of contract, he or sheis
entitled to be justly compensated and isto be made whole by trid court;
however, it is never contemplated thet injured party be placed in better
positionthen heor she otherwisewould have beenin if contract hed been
performed.
The Court had continuoudy held that "the Court's purpose in establishing a meesure of
damagesfor breach of contract isto put injured party in the position whereshewould have
been but for the breach." Theobald v. Nosser, 752 So.2d 1036, 1042 (Miss, (SC)
1999), A & F Properties, LLC v. Lake Caroline, Inc., 775 So.2d 1276, 1281
(MissApp., (3¢) 2000)....

The Paintiff basad part of her caseagaing GMAC on breach of contract. Plaintiff
dates that when she asked for an extenson payment on the car, she creeted a contract
between hersdf and GMAC to not repossessthe Mustang. However, after the Mustang
was repossessd, and the Plaintiff received arefund of the extension payment, she cashed
the refund check. There was nat any evidence produced that Plantiff caled GMAC a
thet point to ask why she hed recaived the refund check when she redly wanted the car
beck. Ingteed, the Rlaintiff's action was to cash the refund and keep the money.

The Rantff will paint to the fact thet she cdled GMAC, identified hersdf asthe
wife of the deceased, and asked for an extendgon payment, and not a repossesson.
HOWEVER, dter the repossesson, when she recaved the refund of the extension
payment, she cashedit. Thereisno evidencethat shecalled GMAC to ask themwhy they
would send her this check if they were going to return the Mugtang thet she dleges hed
beenwrongfully repossesses. A reasonably prudent person in the plaintiff's shoeswould
not have cashed the extens on payment refund check, which wasrefunded to her snceshe
no longer had the Mugtang, which iswhy she had to have an extenson payment. Once
agan, looking at dl the evidence, even in the light most favoradle to the Plantiff.... the
Fantiff failed to put on any credible evidence to show thet the Defendant’s conduct was
mdidous intentiond, willful, or wanton.

OncethePantiff cashed the extens on payment refund check and kept themoney,
she was put back in the postion that she was origindly in before the contract hed been
mede. Inkesping with Theobald and A & F Properties, LLC, this[c]ourt holdsthet
the (9¢) by cashing the refund check, Plaintiff was put back in her origind podition but for
the breach. Under Polk and McDaniel, this[clourt cannat let the Plaintiff recover an
amount that would put her in abetter position than she would have been hed the contract
been performed.
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142.  Two days before the Mustang was repossessed Wilson, with the hep of her sgter, Hedrick,
purchased a new Satun.  Hedrick's tesimony was that Wilson did not have the money to pay for the
Mudang. The Saturn's monthly payments were substantidly lower than those of the Mugtang.

3.  GMAC repossessed the Mudtang after recaiving cdlsfrom JamessSder, Patricia, whowaslisted
on Jamess pagperwork purchasing the Mugstang. The day after the Mustang waas repossessed, Wilson's
origind atorney, Dulaney, spoke with GMAC about the repossesson. Dulaney advised GMAC tha
Wilson tald him thet she did not want the Mustang.

144.  Wilson requested a refund of the payment for the extension agreement.  Wilson recaived and
cashed acheck for theful | refund of the extend on agresment payment. Wilsontook no actionin response
to theletter sent by GMAC after regpossession asto how to re-dam the Mustang and thet it would be sold
if no action was taken.

5.  Furthemore, when GMAC s0ld the Mustang for market vaue, it was sold for $7,250. The
amount brought by the sdle of the Mustang was substantially lessthen the $19,578.18 abligetion still owed
on the Mudang.

6. Wilson got a complete refund of the extension agreement payment which she accepted. The
evidence established that Wilson did nat intend to retain the Mustang. Wilson surrendered attemptsto re-
dam the Mustang once it was repossessed. Despite these facts, ayear later Wilson filed this suit againgt
GMAC and over two years later agang American Lendersfor monelary damages. Furthermore, Wilson
hed use of the Mustang without mking any payments on the abligation.

147.  Therefore wefind thet thetrid court did not e infinding thet recovery for breach of contract was
not in order as Wilson was dready put back in the pogtion she was arigindly in before any breach of

contrect. Thisassgnment of error iswithout merit.
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C. Conversion
148.  Wilson arguesthat GMAC's actions violated its repossesson policy and amounted to converson
of theMugtang. GMAC contendsthet Wilson'sintent wasto abandon the extenson agreement and waive
her damsto the Mudang.
149. Waiver isddined as"anintentiond reinquishment or abandonment of aknown right or privilege”

Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461, 1466 (1938).

150.  Ownership of the property isan essentid dement of adam for converson. This Court hashdd
that "[tjo make out a converson, there must be proof of awrongful possession, or the exercise of a
dominion in exduson o theddfianceof the owner'sright, or of an unauthorized and injurious use, o

of awrongful detention after demand.” Smith v. Franklin Custodian Funds, Inc., 726 So.2d 144,
149 (Miss. 1998) (empheds added). "[T]here is no converson until the title of the lawful owner is
mede known and res sted or the purchaser exercisesdominion over the property by use, sdeor otherwise”
Mississippi Motor Fin.,Inc.,v. Thomas, 246 Miss. 14, 149 So.2d 20, 20 (1963) (emphasisadded).
f51. Thedementsof converson have been etablished in Mississippi. This Court has stated:

It iswdl sdtled that the acts dleged to conditute a converson must be postive and
tortious. In McJunkin v. Hancock, the Court said: "To make out aconverson, there
mugt be proof of awrongful possesson, or the exercise of a dominion in exdusion or
defiance of the owner's right, or of an unauthorized and injurious use, or of a wrongful
detention after demand. In Spooner v. Holmes,...the Court said: "Action of tort ...
cannot be mantained without proof thet the defendant ether did some positive wrongful
act withtheintention to gppropriatethe property to himsdf, or to deprivetherightful owner
of it, or destroyed the property.” InLee Tung v. Burkhart, the Court held that in order
to maintain an action for converson, there must have been, on the part of the defendart,
some unlawful assumption of dominion over the persond property involved, in defiance or
exduson of the plantiff'srights, or dse awithholding of the possesson under adam of
right or title inconggtent with thet of plantiff.
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First InvestorsCorp. v. Rayner, 738 So.2d 228, 234-35 (Miss. 1999) (quoting Thomas, 246 Miss.
a 20-21, 149 So.2d a 23 (internd dtations omitted). Thus, there isa converson only when thereisan
"intent to exerdse dominion or control over goods which is inconggent with the true owner's right.”
Rayner, 738 S0.2d a 234. Whileintent is necessary, it need not be the intent to be awrongdoer. 1d.
152.  If converdonisestablished, the proper measure of damegesisthefar market vaue of the property
a thetime and placeof itsconverson. Bender v. North Meridian Mobile Home Park, 636 So.2d
385, 390 (Miss. 1994).

153. Here, GMAC picked up the Mustang basad on tdephone cdlsfrom Jamess sder, Patricia, who
was liged on the purchase paperwork. Wilson, with the help of her Sgter, had areedy purchased anew
Saurnwith monthly payments subgtantidly lower than the Mustang. Wilson never had her name listed on
the Mustang paperwork.

54. Theday after the repossession, Wilson'satorney, Dulaney, informed GMAC that Wilson did not
want to keep the Mudtang. Wilson, hersdf, spoke with GMAC and told GMC to kegp the Mugtang.
Wilsonrequested afull refund or her $326.17 extension agreement payment. GMAC complied and mailed
the complete refund to Wilson. Wilson accepted and cashed the full refund.

5. GMAC st aletter to Wilson regarding the sde of theMudtang if it was not redeamed beforethe
day of thesde. Wilsontook no actionto retrievetheMustang. TheMugangwassoldforsubstantially
less than was owed on the accournt.

156. Almog onefull yeer after the repossesson, Wilson sued GMAC for monetary dameges. Clearly,
the evidence reflects that Wil son abandoned the Mustang. Furthermore, Wilson acoepted and cashed the
full refund of what she paid for the extenson agreement, receiving back what she hed paid to GMAC.

However, despite making no payments on the account, Wilson hed use of the Musgtang until it was
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repossessed. And findly, the Mustang sold for congderably |essthan the secured obligation owed onthe
Mudang. Therefore, the Mustang did nat bring enough to satify the obligation owed to GMAC.
57. Theefore wefind that thetrid court did nat e in finding thet Wilson was Smply not entitled to
recover any damages for converson.

[I. American Lenders Motion for INOV

A. Breach of Peace

158.  Wilsonarguesthat thetrid court erred in granting American Lenders mation for INOV. Thejury
found American Lenders guilty of "breach of peace’ and awarded Wilson $1,000,000. The trid court
granted American Lenders mation for INOV to diminete the $1,000,000 judgment, finding that no
credible evidence supported Wilson's recovery of $1,000,000 againgt American Lenders
159. Initsmemorandum opinion thetrid court Sated:

Thereweretwojury verdictsinthiscase. Oneagaing Defendant, GMAC, for $2.5miillion
dallars, whichwas reduced to $75,000.00, as per the agreement that Plaintiff would not
seek more than $75,000 and one againgt Defendant, American Lender, for $1 million
dollars Thiscourt must ook a thefacts of theindividud caseto seeif the facts arise to
the leve to provide a bass where upon this court could assume thet ether of the
Defendant's actions were o outrageous or the type to evoke revulson, thereby dlowing
the Rantiff to not have to put forth evidence of her mentd anguidhdidress againg both
Defendants. The court must dsolook to seeif the repossess onwas donein amanner that
would congtitute a breech of the peace of converson.

160.  Ingranting the INOV asto American Lenders thetrid court held:

InHester v. Bandy, 627 So.2d 833, 840 (Miss.1993), the Court held that
"dmply going upon the private driveway of a debtor and taking possession of secured
collaterd, without more, doesnot condiitute™ breech of the peace’; however, thisisthelimit
of the right to repossess without indtituting legd action.” citing Code 1972, § 75-9-503.
In Hester, the debtor actudly physcaly ressed the repossesson, this terminated the
repossesOr's right to repossess without going through the legd process, and this was
conddered abreach of thepeace. In McComb Equipment Co., Inc. v. Cooper, 370
So.2d 1367 (Miss. 1979), the Court held that " Sdlf-help repossession as permitted to
secured creditorsunder Mississppi Codeisnat tantamount to ataking of property without
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T61.

breachof peace. However, thefactsin Hester differ from thosefound here. InHester, therepossesson
occurredat 3:00am. 1d. & 835. Evans moved the Hesters Camaro in order to get to the Ford van. 1d.
Mr. Hester awoketo find hisvan being atteched to thewrecker. 1d. Hester protested and pursued Evans

and fdl intoaditchrecavinginjuries 1d. Hedter'sinjuriesinduded atorn rotator cuff to hisright shoulder

due process of law." citing Code 1972, 8 75-9-503 (current through end of 2002);
U.S.CA. Cong. Amend. 14. Asto converson, the Court hed in Johnson v. Stinson,
418 So.2d 805 (Miss,, 1982) that when repossesson was done 'peacefully and in
accordance with statute, there was no conversion.” ...

Defendant, American Lenders, did the actud repossesson on the ingruction of
GMAC, and did o without a breach of peace. Under Hester and McComb
Equipment Co., the Defendant, American Lenders, had the right to repossess the
Mugang, aslong asthey did nat create a breaech of the peace. The plantiff falled to put
on credible evidence that the repossesson was done in violaion of the satute and not
done peecefully.  There was no credible evidence put forth to give any reason why
American Lenders should not have fallowed GMACs indructions By fallowing fdlow
Defendant, GMAC's, indructions and doing so without a breach of peace, none of the
actionstaken by Defenant, American Lender's, can be seen as "extreme or outrageous.”
And, once again, the only evidence of emationd digress that Plantiff put forward is her
own testimony thet she lost degp and had some bad dreams. Accordingly, under
Gamble, Morrison, and American Bankers, this court holds that a judgment for
emotiond disiress cannot rest upon judt those things.

Wilsonrdies upon Hester v. Bandy, 627 So.2d 833 (Miss. 1993), to support her clam for

and ascraich to hisleft knee 1d.

T62.

dated:

The Court in Hester found that Evans breached the peace in repossessing the van.  The Court

Evans decison to repossess the van in the ear ly mor ning hour s from the
Hedter resdence was ddiberate. His purpose, of course, wasto meke a"quick snetch’
of the van and get away, dl without the knowledge of the Hesters Thiswas atactic
which guar anteed gener ating fright or anger, or both, if discoveredin progress
by the Hesters. It was fraught with the per il of provoking a breach of the peace
of the mog serious kind.
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When Evanswas in fact discovered and Hester attempted to physicaly resist the
repossession, this terminated Evans right to continue, because in doing o he caused a
breach of the peace.

Hester, 627 So.2d a 841 (emphasis added).

163. However, the Court dso gated "smply going upon the private driveway of the debtor and taking
possession of secured collaterd, without more, does not condlitute a breach of the peace” Id. a 840.
See Commercial Credit Co. v. Spence, 185 Miss. 293, 297, 184 So. 439, 441 (1938) (holding thet
“the right to takethe property from the possession of the other party doesnot judtify theuse of forceto take
it, - it must be donewithout force or violence™). See Dear man v. Willams, 235 Miss. 360, 109 So.2d
316, 320-21 (1959) (entering aprivate driveway to repossessavehicle, without the use of force, doesnot
condtitute breach of peace). In Commercial Credit Co. v. Cain, 190 Miss. 866, 1 So.2d 776, 777
(1941), the debtor gave custody and contral of the car to her husband who was nat a party to the loan.
This Court held thet there was no breach of the peace by repossessing the car from apublic placewith the
debtor's husband present and objecting. 1d.

164. Inthecased hand, American Lendersdid not use any surprisetacticsto repossessthe car asused
inHester. The repossession agent, Gay, tedtified that when he arrived a Wilson's home on January 8,
1998, the Mustang was parked at Wilson'straller, but Wilsonwasnat & home. A littlegirl arived a the
door and told Gay that Wilson would be back soon. Gay asked the child if they could wait outside for
Wilson to return home. Gay drove histruck gpproximetdy 100 feet avay from the resdence and waited
for Wilson to arrive home. Gay tedtified that they waited gpproximatdy 15 to 30 minutes for Wilson to
arive. According to Gay, the repossesson occurred around 7:00 p.m. He stated that he chose not to
repossess the Mustang until Wilson returned homein order not to exdtethelittie girl by hooking up tothe

Mugang and to dlow Wilson to remove her persond bdongings from the vehide,
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165. Gay tedified that Wilson told him they could have the car, and he asssted Wilson in removing her
persond bdongings Gay tedtified thet Wilson sad, "W, that'sfine. | just purchased this one [Saturn]
fromHerrin-Gear, and thereésthe Mudang. | cant afford it anyway.” Gay tedtified that Wilson later sad
thet she purchasad the Saturn because the Mustang ran hot and she could not pay for it anyway. Gay
tedtified that Wilson went indde the traller to get the Mustang'skeysand returned 3 or 4 minutes|later with
the keys. Wilson's sster asked to review the paperwork regarding the request for repossession of the
Mudang. Gay tedtified thet he dlowed Wilson to review the pgperwork but not her Sster ance she was
not invalved. According to Gay, Wilson saw JamessSder, Pericia, rideback by thetraller. Wilsonand
her ser made commentsthet they were angry a Paridiariding by thetraler.

166. Gay tedified thet he did not curse either Wilson or her Sgter. There was no physicd dtercation
involvedin therepossesson. Gay sated that Wilson never asked for the keysback or thet he not tekethe
car.

67. Wilson'ssger, Hedrick, testified that her Sster wasthreatened by the repossession agents, but she
could not articulate any spedific threat. She could not date any specific curse words that were dlegedly
spoken.

168.  Wilsontedtified that shewasnot touched by ether of therepossesson agents. Sheadmitted & tridl
that sherdinquished the Mustang'skeysto the repossesson agents. However, shedamed a trid thet she
objected to surrendering the keys.

169.  Wilsonnever medeany dlegationsof American Lenders breach of peaceuntil shefiled suit againgt
American Lenders over two years after the repossession occurred. In fact, Wilson did not reference the
aleged breach of peace by American Lendarsin her origind complaint filed againg GMAC. American

Lenders contends that Wilson only sued it for the sole purpose of her avoiding diversity of dtizenship
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jurisdiction and removd to federd court. American Lenders dso argues thet it was retained by GMAC
to repossess the Mugtang and thet it merdly followed the ingructions sent to it by GMAC to accomplish
the repossesson.
170.  Furthermore, Wilson's origind atorney, Dulaney, never made reference to any dtercation or
breach of peace by American Lenders during the repossesson.  The record dso does not reflect that
Dulaney ever dedt with American Lenders regarding the repossesson, only GMAC. The evidence
demongtratesthat Dulaney informed GMAC that Wilson did not want to kegp the Mustang and thet Wilson
wanted acomplete refund of the extension payment. He made no contact with American Lendersastoits
dleged conduct.
71,  Wefind that thetrid court did not err in determining that no credible evidence existed to support
the recovery awarded by the jury againgt American Lenders for breach of the peace. Thisassgnment of
aror iswithout meit.
B. Emotional Distress

72.  Wilsoncontendsthat inits holding susaining American Lenders mation for INOV, thetrid court
erred by determining that Wilson was not entitled to recovery from American Lenders on her daim of
emotiond digress. The jury only specificdly found American Lenders "guilty of breach of peace”
However, Wilson argues thet due to American Lenders breech of the peace in the repossession of the
Mustang, she suffered emotiond disress. Thetrid court Sated:

By fallowing fdlow Defendant, GMAC's, indructions and doing so without a breech of

peace, none of the actions taken by Defendant, American Lender's (S¢), can be seenas

"extreme or outrageous” And, once agan, the only evidence of emoationd distress thet

(3¢) Rantiff put forward is her own tesimony that she lost degp and had some bad

dreams. Accordingly, underGamble, Morrison, andAmerican Bankers, this[c|ourt
holds thet ajudgment for emotiona distress cannot rest upon just those things
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173.  AsWilson's agument asto emationd didress by American Lenders overlgps with her previous
arguments made in this opinion asto GMAC, we will not resate the legd and factud discusson dready
provided inIssuel. Furthermore, as the facts surrounding the repossession and the breach of peace are
provided in Isue I1, we will not restate thet discussion finding that there was no credible evidence to
support an avard againg American Lenders for breach of the peece.
174.  Based onthe lack of demongrable evidence of any physicd manifestation or physcd harm and
the lack of evidence of any extreme or outrageous conduct by American Lenders during the repossession,
wefind that the trid court did not e in granting INOV as to the $1,000,000 award againgt American
Lenders. The evidence does not support Wilson's recovery under adam of emationd disress This
assgnment of eror iswithout merit.
[11. Wilson'sMotion to Alter or Amend Final Judgment

175.  Wilson contends that the tria court erred in immediatdy reducing the jury award of $2,500,000
agang GMAC by entering afind judgment for $75,000. The trid court denied Wilson's mation to dter
or amend thefind judgment. Inthefind judgment, the trid court sated:

The[c]ourt reduced the jury verdict agangt Generd Motors Acceptance Corporationto

$75,000.00 pursuant to Plantiff's affidavit which stated she would not seek any amount

in excess of $75,000.00 agangt GMAC.
176.  Wilson'saffidavit to seek not in excess of $75,000 was provided to defeet removd to federd court
asdiscussd in the procedura history section of this opinion.
77.  This Court findsthat snce Issue | of this opinion found thet the trid court did not e in granting
GMAC'smationfor INOV todiminateany award against GMAC, thisissueismoot. Therefore, weneed
not addressthisissue

V. Punitive Damages
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178.  Wilsoncontendsthet thetrid court erred by not submitting punitive damegesto thejury. GMAC
argues that Wilson did not object to the failure to conduct a punitive dameges phase of thetrid. GMAC
datesthat “following receipt of the jury’s verdict on compensatory dameges, the plaintiff made no request
to the trid court that a punitive dameges phesebehdd.”" Wilson dso did not mention punitive damegesin
her pogt-trid motion to dter or amend the judgment. Therefore, GMAC contends Wilson is barred on
goped from raigng theisaue of punitive dameges See Frierson v. Delta Outdoor, Inc., 794 So.2d
220, 223 (Miss 2001) (thetrid court will not be hdd in error unlessit has had an opportunity to passon
the quedtion).

79.  Wilson argues that the trid court consdered the jury's award to be both a punitive and
compensatory award. However, Wilson admitsthet the record does not reflect thet thetria court dlowed
the jury to congder punitive dameges. Wilson further acknowledges thet it is undear whether the trid
court congdered the jury verdict acompensatory and punitive damege avard dthough the jury was only
indructed to return a verdict on compensatory damages™ The only indruction given to the jury was on
compensatory damages

180. InBrown v. North Jackson Nissan, Inc., 856 So.2d 692, 695 (Miss. Ct. App. 2003), the
Missssppi Court of Appedlsrecently addressad this specific Stuation regarding thewaiver of any right to

request punitive damages

Inthiscase, the prompt cong deraion of the propriety of punitivedamageswasnot
undertaken. After thejury returned its verdict, the court inquired if there was "[g]nything
further from the plantiff at thistime in connection with the verdict.” Counsd replied thét,
"I have amation." However, there is no indication as to what that mation might have

Brownnow contendsthat thetrial court erredin not automatically
proceeding totakeup an inquiry regarding punitive damagesasoutlined
in Section 11-1-65 of the Mississippi Code without any prompting from
counsel. He pointsout thet the Satute contains the mandatory term "shdl" rather then
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"may," and contend that the prayer for punitive damagesin his complaint together with his
request for apunitive damagesingdruction wasal that was required to compe the court to
take up themeatter of punitive damegesa the proper time. Thetrid court, when presented
with thet propogtion in apodtiria mation hearing, determined that Brown had waived his
right to pursue punitive damageswhen hefailed to afirmatively assart that right when given
the opportunity after the jury returned averdict in hisfavor asto actud dameges...

Alternatively, Brown suggests thet the court's fallure to take up punitive dameges
afected afundamentd right in the fair conduct of thetrid and, thus, ought to be noted by
this Court under the plain eror doctrine whether or not we find the issue procedurdly
preserved for gppelate review. We disagree with both contentions....

Even assuming for sske of argument that the court erred when it falled to take up
punitive damages without any further prompting from Brown, it is afundamenta conogpt
thet errors committed in the conduct of the trid mugt be timdy raised. Mitchell v.
Glimm, 819 So.2d 548, 552 (111) (Miss.Ct. App.2002) (citing Gatlin v. State, 724
$0.2d 359, 369 (1U3) (Miss. 1998)). One of the beneficid purposes of theruleisthet it
afordsthetrid court an opportunity to correct theerror & atimewhenit can yet be dedlt
with and thereby avoid the unnecessary wagte of limited judicid resources that would be
required to retry the matter. 1d. Thus thepricealitigant paysfor faling to promptly raise
apercaved aror afecting the conduct of thetrid a atimewhen corrective action remains
aposshility isthat the error is deamed to have been waived. 1d.

Inthe case before us, the plaintiff had every opportunity, while the jury was ill
empanded, to rase the issue of punitive damages...

Because Brown has been made whale insofer asiit lies within the power of the
judidary, we do not think thefailure of the trial court to inquire into the
appropriateness of punitive damages in the circumstances of this case
raisesanissuer egardingthedenial of fundamental rightsof alitigant that
Isnecessary to consider an alleged error under the plain error doctrine.

Brown, 856 So0.2d a 695-97 (emphads added).

181 Weagreewith the Court of Appedsand find thet thisissueis procedurdly barred on gpped.
CONCLUSION

182. For dl theforegoing reesons, the judgment of the Circuit Court of Claiborne County is afirmed.

183. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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